IN THE MISSOURI SUPREME COURT

Case No. 084372

STATE EX REL. CINDY KERTZ,
Relator,
V.
THE HONORABLE MARGARET M. NEILL,

Respondent.

On Petition For Writ Of Mandamus
Directed To
HonorableMargaret M. Neill
Circuit Judge, Missouri Circuit Court
Twenty-Second Judicial Circuit

BRIEF OF RELATOR

436852/

PATRICK J.HAGERTY #32991
MAURICE B. GRAHAM #18029
MORRY S.COLE #46294
Gray, Ritter & Graham, P.C.

Suite 800

701 Market Street

St. Louis, Missouri 63101

(314) 241-5620

(314) 241-4140 (Fax)

COUNSEL FOR RELATOR



TABLE OF CONTENTS

TABLE OF CONTENTS
TABLE OF AUTHORITIES
JURISDICTIONAL STATEMENT
STATEMENT OF FACTS
POINTSRELIED ON
ARGUMENT

l.

.
CONCLUSION
APPENDIX

436852/
1



TABLE OF AUTHORITIES

Cases

Error! Notable of authoritiesentriesfound.

436852/
2



Statutes

Error! Notable of authoritiesentriesfound.

436852/
3



JURISDICTIONAL STATEMENT

Thisaction in mandamusiis one invalving the question of whether Respondent failed to enforce a
dear, uneguivocd, preexiging, and soedific right of Rdator when Respondent granted amoation for trandfer
of venue This Court has jurisdiction pursuant to Artide V, 84.1 of the Missouri Condlitution to consider
goplication for and issue remedid writs

Rdator gatesthat it sought awrit of mandamusin alower gopdlae court, and on February 21,

2002, the Missouri Court of Appedls, Eagtern Didrict, denied Relaor’ s gpplication (A-7).
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STATEMENT OF FACTS

Thefactsforming the basis of this petition for awrit are not digputed.

Theisuehereisvenue DdeV. Keatz waskilled & arailroad crossng in Parry County, Missouri,
on October 9, 2000. (A-1, Petition, & 7). Hiswidow, on behdf of hersdf and Cdeb Kertz, D€ sson
born shortly after his degth, filed suit in the Circuit Court of the City of . Louis. At thetime suit wasfiled
on September 12, 2001, the only defendant named wias Burlington Northern Santa Fe Railway Company
(herestter “BNSP). Plaintiff aleged venue was proper under §508.040.) BNSF hed tracks running into
and through the City of . Louis (A-1, a 4). On Sgptember 13, 2001, plaintiff obtained leaveto anend
the petition and add defendant Mark Probst, who residesin Scott County, Missouri (A-2, Frst Amended
Petition and Order, Judge Joan M. Burger, dated September 13, 2001, at 111).

On October 23, 2001, this Court issued itsopinion in Sate ex rel. Linthicumv. Calvin, 57
SW.3d 855 (Mo banc 2001). There, the Court held thet venue is determined a the time the chdlengeis
submitted, not — as State ex rel. DePaul Health Center v. Mummert, 870 SW.2d 820, 823 (Mo
banc 1994) had hed — a the time the suit was filed. The Linthicum court disinguished Mummert by
dating thet in the prior case, the plaintiff hed dismissed parties dter filing suit whilein Linthicum the plantiff
added parties. Linthicum, 57 SW.3d at 858.

In the court bdow, the defendants moved for trander from the City to the County of S. Louis (A-

3, Defendants Mations to Trandfer Venue). Therailroad argued that the gpplicable venue satute was

! All referencesto Satutory references are to RSVIo 2000 unless otherwise noted.
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§8508.010, by which “resdence’ of the partiesis the determinative fector. The railroad maintained that
becauseitsregigtered agent isin . Louis County, it must be conddered a“resdent” of that county for dl
purposes—incdluding venue. (A-3, 16).

Fantiff's argument againg trandfer was two-fold.  Frg, the correct venue provison was not
§508.010 a dl; rather, under Mummert, a thetime suit was brought there was only a corporaterailroad
defendant and 8508.040 would control. Second, even if 8508.010 applied, BNSF is a resident of S.
Louis City, regardiess of whereits registered agent hasits office. (A-5, Kertz Suggestionsin Oppogtion
to Defendants Mationsto Trandfer for Improper Venue, p.7).

After heering argument, the Honorable Respondent tranderred the caseto S Louis County.  (A-6,
Order, Hon. Margaret M. Néill, dated December 18, 2001, p.5). Rantiff sought awrit of mandamusfrom
the Missouri Court of Appedls, Eagtern Didtrict, which was denied on February 21, 2002. (A-7, Order,
Hon. Robert G. Dowd, J., Eagtern Didtrict Cause No. ED80721).

Because Respondent had a minigterid duty to deny the maotions to trandfer and Rdlator has a
present, indisputable right to mandamus, Relator asks this Court to make peremptory its Alternative Writ

of Mandamus
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POINTSRELIED ON

RELATOR IS ENTITLED TO A WRIT OF MANDAMUS COMPELLING
RESPONDENT TO VACATE HER ORDER OF DECEMBER 18, 2001
GRANTING THE MOTION TO TRANSFER VENUE, BECAUSE VENUE WAS
PROPER UNDER 8508.040 AT THE TIME SUIT WASFILED; VENUE SHOULD
HAVE BEEN DETERMINED BASED ON THE PARTY IN THE CASE AT THE
TIME SUIT WASFILED, AND THISCOURT'SDECISION IN STATE EX REL.
LINTHICUM V. CALVIN, 57 SW.3D 855 (MO BANC 2001) SHOULD BE
OVERRULED.

Section 508.040, RSM o 2000

Sate ex rel. DePaul Health Center v. Mummert, 870 SW.2d 820

(Mo banc 1994)
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RELATOR IS ENTITLED TO A WRIT OF MANDAMUS COMPELLING
RESPONDENT TO VACATE HER ORDER OF DECEMBER 18, 2001
GRANTING THE MOTION TO TRANSFER VENUE, BECAUSE IF 8508.010
APPLIED ASRESPONDENT HELD, DEFENDANT BURLINGTON NORTHERN
SANTA FE ISA RESIDENT OF THE CITY OF ST. LOUIS, MAKING VENUE
APPROPRIATE UNDER 8508.010(2), RSMO.

Section 508.010 RSMo 2000

Sate ex rel. Sammyv. Mayfield, 340 SW.2d 631 (Mo banc 1960)

Sateex rel. Smith v. Gray, 979 SW.2d 190 (Mo banc 1998)



ARGUMENT

l. RELATOR IS ENTITLED TO A WRIT OF MANDAMUS COMPELLING
RESPONDENT TO VACATE HER ORDER OF DECEMBER 18, 2001
GRANTING THE MOTION TO TRANSFER VENUE, BECAUSE VENUE WAS
PROPER UNDER 8508.040 AT THE TIME SUIT WASFILED; VENUE SHOULD
HAVE BEEN DETERMINED BASED ON THE PARTY IN THE CASE AT THE
TIME SUIT WASFILED, AND THISCOURT'SDECISION IN STATE EX REL.
LINTHICUM V. CALVIN, 57 SW.3D 855 (MO BANC 2001) SHOULD BE
OVERRULED.

A. Standard For |ssuance Of Writ Of M andamus.

Mandamus should issue to enforce adear, unequivocd, spedificrignt. State ex rel. Missouri
Growth Ass' n. v. State Tax Comm., 998 SW.2d 786, 783 (Mo banc 1999). The purpose of the writ
isto execute, not adjudicate. State ex rel. Breckenridge v. Sweeney, 920 SW.2d 901, 902 (Mo
banc 1996). Miniderid acts of the lower courts may be compdled by mandamus. State ex rel. Lane
v. Kirkpatrick, 485 SW.2d 62, 64 (Mo. 1972).

B. Mummert Should Control This Case; Linthicum Should Be Overruled.

This Court should overrule adecison rendered just afew monthsago, State ex rel. Linthicum
v. Calvin, becauseits holding is not supported by the plain language of the venue datutes. Further,, it is
unworkable in practice, and miakes venue an ever-changing, never resolved issue.

The propriety of venueis determined by datute. State ex rel. Elson v. Koehr, 856 SW.2d 57,
59 (Mo banc 1993). “The legidaure s language is gpedific, definite, and cartain in its provison for a
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plantiff’ s determination of proper venuefor hissuit” Willman v. McMillen, 779 SW.2d 583, 585 (Mo
banc 1989). When only corporations are sued, 8508.040 gpplies. This provides:
SQuitsagaing corporations shal be commenced ether in the county
where the cause of action accrued, or in case the corporation defendant
isarailroad compary owning, controlling or operaing arailroad into or
through two or more countiesin this Sate, then in ether of such counties
or in any county where such corporations shdl have or usudly kegp an
office or agent for the transaction of their usud and customary busness
When individuds are joined with corporations, this Court has hdd tha the gpplicable venue
provison is 8508.010, which providesin pertinent part:
Quitsindituted by summons shdll, except as atherwise provided by
law, be brought . . .
(2 When there are severd defendants, and they reside in different
counties, the suit may be brought in any such county;
(3) When there are sevard dfendants, some residents and others
nonresdents of the date, sLit may be brought in any county inthisgaein
which any defendant resides
8§508.010(2)-(3).
Resdenceis not defined in the venue gatutes, but asto domestic corporationsthis Court hes hed
that the location of the corporation’s registered office is the corporation’s residence for dl purposes,

induding vaue Dick Proctor Imports, Inc. v. Gaertner, 671 SW.2d 273, 274-75 (Mo banc 1984).
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This“dl purposes’ condruction slems from 8351.375.2, which provides in part: “The location or
resdence of any corporation shdl be deamed for dl purposesto bein the county whereits regisered office
ismaintained.”

In State ex rel. DePaul Health Center v. Mummert, 870 SW.2d 820 (Mo banc 1994) this
Court ruled that venue should be determined as of the time the suit was “brought,” i.e, origindly filed,
rether then a the time the motion to trandfer venueisruled. |d. & 823. The plaintiff hed origindly sued
both individuas and corporations, meking 8508.010 gpplicable, but before the heering on the venue mation
plaintff hed dismissed theindividud defendant. Plaintiff argued, therefore, thet 8508.040 decided the case,
and venuewas proper in the City of St Louiswhere the corporate defendants hed offices. 1d. &t 821. This
Court rgjected plaintiff’ s contention, holding thet when it was brought, none of the defendants resided
inthe City of . Louis” 1d. at 823.
Judge Limbaugh, dissenting, pointed out the inequity of such arule
In the absence of acontralling Satute, the better rule, in my view,
isthat the propriety of venue and the“minigterid duty to trander the casg’
should be determined according to the presence and gatus of the parties
a thetime the court rules on the merits of the chdlenge. Thisrule afords
plaintiffs the opportunity to dismissthe party defendant whose presencein
the st gives rise to improper venue and dlows the case to procesd
expeditioudy. It avoids the avkward procedure that ultimately dlows

plaintiff to bring the suit in the City of S Louis, hut only if it is fird
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dismissed and then refiled without joinder of the party defendart in
question. Mummert, 870 SW.2d a 823 (Limbaugh, dissenting.)
Theredfter, this Court gpproved and darified Mummert in State ex rel. Breckenridge v.
Sweeney, 920 SW.2d 901 (Mo banc 1996), in halding thet when venue is chdlenged based on defective
pleadings (as opposad to residence of defendants) the court should condder the State of the pleadings at

the time the chdlengeisdecided. 1d. at 903.

This Court and the courts of gpped's continued to gpply the bright-line rule of Mummert untl
Linthicumwas decided. InState ex rel. Brinker Resource, Recycling and Reclamation, Inc.
v. Dierker, 955 SW.2d 931, 933 (Mo banc 1997), this Court held that, under 8508.070.1, venue is
determined asthe case dandswhen brought. In State ex rel. Palmer by Palmer v. Goeke, 8 SW.3d
193, 195 (Mo App E.D. 1999), the court held thet the origind filing of the case determined venue, even
though the defendant had changed residence &fter the case wasfiled.

In Threatsv. General Motors Corp., 890 SW.2d 327, 329 (Mo App E.D. 1994), the Court
fallowed Mummert and ruled that venue was proper when the case was brought, even though a co-
defendant hed been dismissed by thetrid court before the venue mation was decided. In State ex rel.
Santoya v. Edwards, 879 SW.2d 775 (Mo App E.D. 1994), the plaintiff sued anumber of defendants,
induding a schoadl didrict, which is trested as a municipa corporation. Municipa corporations, under
8508.070, RSVIo, may be sued anly in the county where the municipd corporation isStuated. Beforethe
venue hearing, the plaintiff had dismissed anumber of defendants, induding the schodl digrict. State ex

rel. Santoya, 879 SW.2d at 776.
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The Santoya court, relying on this Court's Mummert decison, hdd thet the dismisd of the
schodl digrict wasirrdevant. Venue had to be determined as of the time the case wias brought, and Snce
the schodl digtrict was an arigind defendant venue was only proper in the county whereit was Stuated. 1d.
are-rii.

Thecasssof Sate ex rel. Smmsv. Sanders, 886 SW.2d 718, 719 n.1 (Mo App E.D. 1994),
and Belton Wrecking & Salvage Co., 983 SW.2d 541, 547 (Mo App E.D. 1998), dso echoed this
Court’ swordsin Mummert that venue is determined as the case gands when brougtht.

Thus, a the time the indant case was filed the law of venue seemed quite dear. If resdence of
paties defendant determined venue, the origindly filed petition would control.  Then dong came
Linthicum, in which this Court dedared that venue may be determined severd times, as each new
Oefendant isbrought into the case. This Court should overturn Linthi cum astheruleit announceswill leed
to numerous venue chdlenges throughout the Sate.

If eech defendant is dlowed to chdlenge venue with each amendment of the petition, plaintiffs
atorneysin this State will be faced with the Hobson's choice of selecting the gppropriate venue for their
dients cases, on the one hand, and suing other, potentidly more culpable or solvent defendants on the
other. Suppose in this case that BNSF was the only defendant in this case for two years, and the case
remained in . LovisCity.? Suppose that within afew months of trid, BNSF obtained leave to amend its
ansver to assart that its employes-engineer was acting outside the scope of his employment a the time of

the accident. Suppose further that the Satute of limitations was about to run asto the engineer. Clealy the

2 An unlikdy hypothetica, Snce BNS- would remove the case to federd court.
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trid court would grant leave to plaintiff to join the engineer individudly, but consder the codt to the plantiff.
He can name the enginear and lose histrid setting and his preferred venue. Or, he can goto trid inthe
origind venue, lose basad on no employer lidhility, and lose hisright to sue the individud.

This cannat be what the legidature intended in enecting venue datutes, nor whet this Court desires
initsimplementation of court rules. Numerous other fact scenarios are st forth in the dissenting opinions
in Linthicum, and Rdaor submits that eech is entirdy plausble.  In the words of Judge White, the
Linthicum halding “diminates the bright-line rule concarning venue and offers in replacement a never-
ending and unpredictable tide leaving the parties only to guess as to which courthouse door they ultimetdy
will bewashed ashore” Linthicum, 57 SW.3d a 871. The Linthicum case should be overruled.
. RELATOR IS ENTITLED TO A WRIT OF MANDAMUS COMPELLING

RESPONDENT TO VACATE HER ORDER OF DECEMBER 18, 2001

GRANTING THE MOTION TO TRANSFER VENUE, BECAUSE IF 8508.010

APPLIED ASRESPONDENT HEL D, DEFENDANT BURLINGTON NORTHERN

SANTA FE ISA RESIDENT OF THE CITY OF ST. LOUIS, MAKING VENUE

APPROPRIATE UNDER 8508.010(2).

A. Standard For | ssuance Of Writ Of Mandamus.

Asdaead previoudy, mandamus should issue to enforce adear, uneguivocd, spedificrignt. State
ex rel. Missouri Growth Ass'n., 998 SW.2d a 788. The purpose of the writ is to execute, not
adjudicate. Sate ex rel. Breckenridge, 920 SW.2d a 902. Minigerid acts of the lower courts may

be compdled by mandamus. State ex rel. Lane, 485 SW.2d at 64.
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B. BNSF Resides|n The City Of St. L ouis

If 8508.040 controls venue in this case, Respondent’s order unquestionably was wrong.
Respondent hdd that 8508.010(2) gpplied, making venue proper where any defendant resdes. Relator
submits, however, thet evenif 8508.010 gppliesin this case, il the case should not have been trandferred.
The reason, Imply put, istheat for foraign corporations like BNSF, their resdence is anywhere they have
offices or agents for the transaction of thelr business.

Theissue before the Court isthis Isthe resdence of aforeign corporation soldy whereit mantains
its registered agent? Rdator submitsit isnot. Rather, foreign corporations, like insurance companies,
should have their residence determined by the common law rule. Under thisrule, acorporation’ s resdence
iswhere it has offices or agents for the transaction of its usud and cusomary busness State ex rel.
Smith v. Gray, 979 SW.2d 190, 193 (Mo banc 1998).

In her suggestionsin support filed in this Court, & 7-9, Relator st forth 8351.375 and §351.588
Sdeby Sde. The suggestions are attached to the gppendix & A-8. Section 351.375 istitled “ Change of
address of regigered office or agent, how made” and takes up afull page Section 351.588, titled
“Change of regigered office or agent of foreign corporation,” takes up aout one-hdf page. Section
351.375 daesin part: “The location of resdence of any corporation shal be desmed for dl purposesto
be in the county where its regigtered office is maintained.” No sSmilar wording gppears atywhere in the
pardld foreign corporation provison, 8358.588. In fact, the very definition of domestic corporation, &

the beginning of Chapter 351, exdudes foreign corporaions
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(6) “Corporation” or “domestic corporation” includes corporations
organized under this chapter or subject to some or dl of the provisons of
this chapter except aforeign corporaion. (8351.015(6)).

Asto domedtic corporations, Missouri courts no longer followed the common law rule after 1943,
when the Generd Assambly dedared the resdence of acorporaion “for dl purposes’ asthe county where
its regigered office is mantained. Sec. 351.375(3), codifying 1943 Mo. Laws 420, sec. 10 (now,
8351.375.5). This providon only gopears in the cheapter of the Missouri Statutes covering domestic
corpordions. For domestic corporations, this provision operates, under present law, as determingive of
corporate residence under §508.010(2). See Dick Proctor Imports, 671 SW.2d at 274.°

Attempts to gpply 8351.375.2 to foreign corporations Smply don't work unless the section is
somehow incorporated by reference. Here, Respondent gpplied the dl purposes language by resort to two
datutory sections Hrg, she dated that “the definitions st forthin 8351.015 RSMo apply to the chepter,
induding thase provisons regarding foreign corporations, ‘ unless the context otherwise requires”” (A-6,

apd).

3 Thewisdom of this goproach, and in particular Judge Walff’ ssuggestion in State ex rel.
Smith v. Gray that the“dl purposes’ section merdy adds another place of resdence —nat the exdusive

resdence—isdiscussed infra.

436852 / 1 6



Here, the context does othewiserequire. Thedl purposss language gopearsin §8351.375, which
defines the procedure for a domestic corporation to change the address of its registered office or agent.
The procedure for aforeign corporation to change its registered office or agent is set forth in 8351.588
—adaute bearing no “dl purposes’ language whatsoever. If we are going to take one sentence out of
§351.375 and put it into §351.588 by judicid fia, why shouldn't the two statutes be identical?
Respondent’ sjudtification for this Satutory grafting assumes the legidature had no ideawhat it was doing.
The legidature frequently and properly treets foregn corporations differently from domedtic
corporations. For example, 8351.586, “Regigered Office and Agent of Foreign Corporetion,” is quite
different from its domestic counterpart, §351.370, “ Regigtered Office and Regigered Agent.” Theformer
provides thet each foreign corporation authorized to transact business in Missouri maintain a registered
office “that may be the same as any of its places of busness” Section 351.370 dates that each
corporation shdl maintain a“registered office which may be, but need not be, the same as its place of
busness” A foreign corporation is authorized spedificdly to have another foreign corporation srve asits
registered agent, §351.586.2(c), while domestic corporaions do not have such aright enumerated.
Smilaly, resgnations of registered agents of foreign corporations become effective on “the thirty-
firg day after the date on which the Satement [of resignation] was filed” by the Secretary of State,
§351.592.3, while resgnations of domestic registered agents * become effective upon the expiration of thirty
days dter receipt of such notice [of resgnation] by the Secretary of Sate, §351.376.  These differences
may be subtle, and they may be minor. The point isthet courts are not free to disregard plain language of

datutes, nor arethey a liberty to insert words or phrases for the ske of expediency or fairness
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The second judtification Respondent employed to find BNSF exdudvely aresdent of St Louis
County isdsoinvaid. Respondent relied on §351.582.2, which provides:

A foreign corporation with avaid catificate of authority hesthe
same but no greater rights and has the same but no greeter privileges as,
and except as otherwise provided by this chapter, is subject to the same
duties redrictions, pendties, and liabilities now or later imposed on, a
domestic corporation of like character.

Thereisno doubt that foreign corporations can designate ther registered office and registered agent
by fdlowing Satutory procedures, no less than domedtic corporations can. Regigered agents of bath foreign
and domestic corporations may resign, agan, by fallowing the datutory procedures. The midake
Respondent makes in this case is assuming that depriving foreign corporaions of the “dl purposes’
language Somehow tekes away a“right” or “privilege’ of the foregn corporation. The legidature merdy
determined thet when a domedtic corporation desgnatesiits registered office and agent it has the effect of
establishing the corporation’ sresdence. A foreign corporation hasthe sameright or privilege to designate
its registered office, but the effect of such decison isnot the same.

And how can any serious argument be mede thet thisis uniquein the Missouri Statutes? Thevenue
datutes themsdvestreat “resdents’ and “nonresidents’ of the Sate differently. Nonresdents of the Sate
may be sued in any county in the Sate, while residents can only be sued where they (or a co-defendant)
resde or where the cause of action accrues, 8508.010. Corporaions, induding foreign corporations, may

be sued in any county where corporate offices or agents are located, 8508.040. Railroads, foreign and
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domestic, have one of the broadest venue provisons on the books, 8508.040, which provides that they
may be sued in any county into which the railroad tracks run.

Thus, any suggestion thet it is unfair to deny the “dl purposes’ language to foreign corporaions
ringshollow. Worsg, the focus of venue andysis has shifted wel to the Sde of corporate “rights’ regarding
venue. Not only hasthe legidature decread that corporate venue should be extremdy broed, but this Court
has olbsarved that “[i]t may not make any difference’ to aforeign corporation in what county the plantiff
may filehisadion. State ex rel. Bowden v. Jensen, 359 SW.2d 343, 350 (Mo banc 1962). The case
bdow is an example of the absurdity of catering to the rallroad defendant’s venue nesds.  Burlington
Northern Santa Fe may be sued in any county in the date whereit hastracks or officeswhenit isthe only
Oefendant, asit wasinitidly inthiscase. Assuming Linthi cum remainsthe law, adding defendant Prob,
aMissouri resident, changes the venue-determindive issue to resdence.

Probst isaresdent of Soott County, Missouri (A-2), the county seet of which is Benton, Missouri.

Benton is 130 miles from the 22" Judicid Circvit Court in the City, and 138 miles from the 21% Judicid
Cirauit Court in Clayton.”  Respondent transferred the case to S Louis County, BNSF's purported
resdence.

So now, defendant Probst is hegppy?

C. The Evolution Of Foreign Corpor ate Residence.

4 Obtained from www.smartpages.com, an online sarvice of Southwestern Bdl Ydlow

Peges.
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Respondent’ s Order is the resullt of along history of conflicting opinions of this Court. Releator
submitsthet the plain language of the Missouri Statutes decides this case, and mekes BNSF aresident of
the City. Resolving the issue now is more important than where the Court has been, but a brief history
frames the context of Respondent’s Order.

The earliest case on point from this Court is State ex rel. Henning v. Williams, 131 SwW.2d
561 (Mo banc 1939). In Henning, the court was asked to decide where Shdll Petroleum Company, a
foreign corporation, resded for purposes of venue. Id. a& 562. Shel was a defendant dong with an
individud who resded in &. Charles County. 1d. The court framed theissuein the case asfallows

So the quedtion iswhether aforeign corporation licensed to do business
in this sate and having an office and place of busnessin some county isa
resdent of that county for the purposes of sarvice under dause (2) of Sec.
720> Henning, 131 SW.2d at 562.
The Henning court firs determined that the term “residence’ in the venue Satute under scrutiny

was properly goplied to corporations. 1d. & 563. After examining prior cases, the court held asfollows:

> Thisisnow §508.010(2).
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But dl these decisons and the Satutes cited show that alicensed foreign
corporaion must have one or more resdencesin the date where it isopen
tosavice If that isso; and if under Sec. 723° supra, when foreign or
domestic corporations are sued done, the venue of actions againg them
isin “any county where such corporations shdl have or usudly kegp an
office or agent for the transaction of their usud and cusomary busness”
we can e no reason why their resdences should not be regarded as
esablished in the same way when, perchance they ae joined as
defendants with another, thereby fixing the venue under Sec. 720.

Id. & 565. Accordingly, suit was dlowed to proceed againg Shdll in the City of S. Louis whereit hed

offices and agents transacting itsbusiness. 1d.

In 1943, as dated previoudy, the Generd Assambly amended the laws rdating to corporationsto
require thet corporations desgnete registered agents, and provided that a domedtic corporation’ s resdence
for “dl purposes’ wasthe county in which it maintained itsregisered office. In State ex rel. O’ Keefe
v. Brown, 235 SW.2d 304 (Mo banc 1951), the court determined thet the new §351.375.3 did not
merely add to the possible resdences of a domedtic corporation for venue purposes, but defined the

exdusveresdence of acorporation for purposes of 8508.010(2): “Thelegd resdence of [the defendant

6 Now, §508.040.
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corporation] is fixed by the location of its registered agent, registered office and principd office. . .
O’ Keefe, 235 SW.2d at 306.

In State ex rel. Whiteman v. James, 265 SW.2d 298 (Mo banc 1954), the court ruled
Jackson County venue improper where a Jackson County plaintiff brought an action againg an individud
Andrew County resdent and Continental Baking Company, aforeign corporation with an officein Jackson
County but aregistered agent in the City of S. Louis. The court dited O’ Keefe and, whilefaling to cite
or acknowledge §351.015(6), noted thet the * only difference between thet case (O’ Keefe) and thisisthat
there the corporation was a domestic corporation and sarvice upon it was undertaken under ancther datute
These drcumdances are without Sgnificance, and so do nat judtify any other or different congtruction of
the satutes” Whiteman, 265 SW.2d a 300. The court held thet venue was proper only in the City of
S. Louis where Continentd Baking hed its registered agent. 1d.

Judge Hyde dissented, conduding thet the generd “al purposss’ provision of §351.375 should
not contral the spedific venue mandate of §8508.010 and 508,040 — Satutes specificaly intended to direct
venue. Whiteman, 265 SW.2d a 301 (Hyde, J,, dissenting). He Stated: “I think the most reasonable
congruction isthat it only adds another office (the registered office) to those where sarvice can be made
for and venue established.” Id.

Then camethis Court' sdecisonin State ex rel. Stammv. Mayfield, 340 SW.2d 631 (Mo
banc 1960). Stamm invalved a it in the City of St Louis againg a foreign insurance corporation thet
mantained an office in the City of . Louis  Under insurance datutes, the insurance company hed

desgnated the commissioner of insurance in Cole County to recaive sarvice: A seoond defendant, asdes
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agent of the insurance company and aS. Louis County resident, was sarved in . Louis County. The
defendants moved to quash sarvice on the bags of Whiteman.

Stamm rgected Whiteman as binding precedent for two reesons. Frg, 8351.690, RSM0 1949
expresdy exempted insurance companiesfrom the provisons of Chapter 351, Second, and mogt important
for the andysisin this case, the court Sated:

Section351.375 goplies to foreign corporations only to the extent
that §8351.625 incorporaes it by reference, and the last sentence of
§351.375 which was the basis of the James decison is not propely
indudablein thereference. Section 351.625 which contains the reference
to §351.375 reads asfollows

“A foreign corporaion may from time to time change the address
of itsregigered office. A foreign corporation shdl change its registered
agent if the office of regisered agent shall become vecant for any resson,
or if itsregigered agent becomes disqudified or incgpaditated to at, or if
it revokes the gppointment of its regisered agent. Any such change either
in the regigtered office or in the registered agent shdl be mede in the
manner as prescribed in Section 351.375." Stamm, 340 SW.2d at
633-34. (empheadsin origind)

Stamm expresdy ruled:
To the extent thet it holdsthet the last sentence of §351.375isgpplicable

to foragn corporaions, State ex rel. Whiteman v. James is
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disgpproved. ... Since Sate ex rel. O’ Keefe v. Brown involved a

domestic corporation, no case is presented for a re-examination of the

congruction placed upon the phrase ‘for dl purposes gopearing inthe lagt

sentence.
Stamm, 340 SW.2d at 634. Stamm thus $ands for the propogition thet the al purposes language does
not goply to foreign corporaions

Two years efter Samm was decided, this Court reversed course. In State ex rel. Bowden v.

Jensen, 359 SW.2d 343 (Mo banc 1962), the court hdd thet there was no jurisdiction in Jackson County
(venue a that time was jurisdictiond), where plantiff brought it in thet drcuit for injuries oocurring in
Franklin County againg an individud resdent of Franklin County and D-X Sunray Oil Company, a
Deaware corporation. 1d. a 344. Defendant D-X maintained an office for the conduct of its usud and
customary business in Jackson County but its registered agent was in the City of . Louis Deaming
defendant D-X to “reside’ in the county where it maintained its registered agent but not whereit actudly
did business, the court held venue improper in Jeckson County. 1d. a 351. Without overruling Stamm,
Bowden determined that Samm was limited to itsfacts. In fat, the court rdegated Samm’ s discussion

”7

of thedl purposes language vis-a-vis foreign corporationsto “mere obiter.

! Stamm ruled venue proper on two independent grounds, fird thet the defendant was an
Insurance company, to which the provisons of chapter 351 did not goply and second, because the dll
purposeslanguage of 8351.375 did not gpply to foreign corporations. Stamm, 340 SW.2d at 634.
“Obiter” isdefined as“by the way; inadentdly; in passng.” BLACK'SLAW DICTIONARY 1072
(6™ Ed. 1990). “Obiter dictun’ isdefined as“words of an opinion entirely unnecessary for the decision
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of thecase” |d. When acourt providestwo ressonsfor the same decision, each of which isdigpostive,

isdther bessredly obiter dictum?
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Dissnting in Bowden, Judge Storckman assarted that the mgority incorrectly congtrued and
goplied 8§351.375, as had the court in the prior O’ Keefe and Whiteman opinions. At begt, Judge
Storckman contended, venue remained only one of several purposes intended by the “dl purposes’
language contained in §351.375. Id. a 353 (Sorckman, J, dissenting). Suggesting thet “al” moiifies
“purposss,” Judge Storckmean maintained that service of summons, taxation, and attachment joined venue
as other purposes advanced by the language which, he contended, fdll far short of precluding any other
location or residence for the purpose of venue. 1d. Judge Storckman conduded:

thet the legiddive intent was to make sure that another place of venue and

savice was designated or continued asit was under the prior law; it was
not the legidative intent to destroy the effectiveness of Clause 2 of

8508.010 asit hed been interpreted and construed in theHenning case.
Id. at 354.

The court in Bowden, dthough ultimatdy holding that a foreign corporation resded where its
registered agent was located, made dear its decison was very narrow.  The defendant foreign corporetion
inBowden did nat object to venue in Jackson County even though its registered agent wasin the City of

St Louis Because of this hdd the Bowden court, “ only the rights of the individud defendant are involved

inthiscase” 359 SW.2d a 349 (emphasgsin origind). Going on, the court Sated that whileit may be
criticd to an individud defendant that he know the corporate defendant’ s resdence, the reverse waan't
necessaxily true

It may not make any difference to such a foreign corporation in what

county the plaintiff may file his action, but, on the other hand, it may be
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vitaly important to the particular individudl defendant the plaintiff sseksto
join asan additiond defendant in the action. (Id. at 350.)
In um, Henning and Whiteman support Rdator’s contention herein that the dl purposes
languege does not gpply to foreign corporations. The Court should overrule Bowden &s it is not
supportable under the plain language of the datutes

D. An Easy Solution: Read The Corpor ate Statutes And Venue Statutes

In Pari Materia.

For reesons known only to the legidaure, foragn business corporaions— like insurance companies
— are trested differently in the datutes  The legidature chose in 1943 to confer a resdence “for dl
purposss’ on domedtic corporaions Thiswasdonein §8351.375. Thedmod identicd twin to 8351.375
for foreign corporations is 8351.588. Nowhere in this latter section isthe dl purposes language used.
Respondent’ s Order, however, provides aresdence to foreign corporations which the legidature dedined
to offer.

This Court can dedde this case on the dear and uneguivocd groundsthat thedl purposeslanguege
of 8351.375.2 does not goply to foregn corporations, which reman subject to the common law test
expressed in 8508.040. Or, the Court may resolve this case and, undoubtedly, numerous athers heeding
the Court’' sway, by reading the corporation and venue datutesin pari materia and dedaring thet the“dl
purposes’ merdy adds another place of resdenceto the existing common law residence of corporations.

InSateexrel. Smith v. Gray, 979 SW.2d a 193, this Court ruled that an insurance company

properly was congdered aresident of any county whereit had agents for its busness
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The Gengd Assmbly’'s amendment for generd and business
corporaions did not dter the common law for corporations not covered
by the amendmert . . ...
By changing the law for generd and business corporations but not
for inaurance companies, thelegidaure left intact this Court’ s definition of
“resdence’ for insurance corporations. Under Sections 508.010(2) and
508.040, foreign and domestic insurance corporations “resde’ for venue
purposssin any county where they have or usudly keegp an office or agent
for the transaction of their usud and cusomary business
Like insurance companies, foreign corporaions have no daute defining ther resdence “for dl
purposes” Thus, BNSFand dl other foreign corporations must look to the common law for the definition
of their resdence. What they will find, asreflected in 8508.040, is that they resde wherever they have
offices or agentsfor the transaction of their usud and cutomary busness
Judge Walff concurred oedidly in State ex rel. Smith v. Gray, suggesting thet the corporation
datutes and venue Satutes should be read as congstent with each other. He recommended an gpproach
thet would comport with legidative intent, be easly understood and reedily applied:
Where a corporation is satutorily aresdent “for al purposes’ of
acounty whereit maintainsits regisered office, the Satute does not make
that county the exdusive resdence of a corporation. The daute,
conggtent with the venue satute, Smply creetes another venue choice —

not the exdudve venueresdence. . . .
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Thus, the most logica way to recondle the venue Satutes and the
business corporation gatute is to hold that a busness corporation for
venue purposssisaresdent of acounty where it mantains an officefor the
transaction of its usud business (section 508.040) and a resident of a
county whereit maintainsits registered office (section 351.375). . . . Id.
a 195-96 (Walff, J., concurring) (emphadsin origind).

Sate ex rel. Smith v. Gray did not represent the firg time a member of this Court hes
guestioned thewisdom of State ex rel. Whiteman v. James. In Sperry Corp. v. Corcoran, 657
SW.2d 619 (Mo banc 1983), the court disdlowed a it in the City of St. Louiswhere dl the corporate
defendants hed their offices in Greene County and the individud defendants resided there, and the only
connection to St. Louis City was the registered agent of one of the corporations. The holding was based
onimproper joinder of dams? but Judge Blackmr in dissent pointed out the awkwardness areeted by the
Whiteman case;

| would bewilling to consder amodification or rgection of the halding of

Sate ex rel. Whiteman v. James, 265 SW.2d 298 (Mo. banc 1954),

Sperry Corporation wasovaruledin Sate ex rel. Biting v. Adolf, 704 SW.2d

671, 672 (Mo banc 1986).
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which obsarves that under 8351.375, RSMo 1978 the regigtered office
condiitutes the resdence of the corporation for dl purposes Thisholding
leeds to the anoma ous Stuation in which a corporation may not be sued
in the county in which its regisered office is located if it is the sole
defendant, unless it transacts some portion of its businessin that county,
Sateex rel. Whaley v. Gaertner, 605 SW.2d 506 (M0.App.1980),
condruing 8508.040, RSVio 1978; but may be sued there, dong with the
individuds, if there are properly joined individud defendants residing in
other counties.
Sperry Corp., 657 SW.2d a 624-25.

Adopting the gpproach suggested by Judge Walff accomplishes severd gods Hrd, it diminates
the facade of foreign defendants“designating” thar resdence in the mogt defendant friendly counties, even
though virtudly dl of the defendant’ s operations and business may be carried out in a different courty.
Saoond, as Judge Walff points out, it would diminate “the strategic choice of joining an individud defendant
for venue purposes where, ordinaily, aplaintiff would not othewisebeindinedto do 0" State ex rel.
Smithv. Gray, 979 SW.2d a 196. (Walff, J,, concurring).

Third, such an gpproach dlows the venue Satutes and the corporation Satutesto bereed in pari
materia. So, 8351.375.2 could establish acounty asa corporaion’sresdence, but thisfact donewould
not detlerminevenuein dl cases. In Sate ex rel. Rothermich v. Gallagher, 816 SW.2d 194, 200

(Mo banc 1991), this Court essentidly |ooked to 8508.040 (venue when only corporations are sued isany
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county wherein defendant has an office or agent) to determine corporate residence under 8508.010, which
applies when corporations are joined with individuds.

Fourth, and spedificaly regarding the case sub judi ce, finding BNSF to be aresdent whereit has
offices, agents, and tracks would be faithful to the rallroad venue daute itsdf. The legidaure revised
8508.040, RSMo most recently in 1929, and for dl thistime has bdieved thet arailroad should be subject
to avery broad venue provison:

[I]n case the corporation is a railroad company owning, contralling or

operaing aralroad running into or through two or more counties in this

date, then [the case may be brought] in @ther of such counties, or in any

county where such corporations shdl have or usudly kegp an office or

agent for the transaction of their usud and cusomary business
It makes no senseto dlow rallroad corporationsto dictate venue by the Smple procedure of changing ther
registered agents.

A padld for §351.375.2 may befound in §226.100, which provides thet the principd office of
the State Highway Commisson “shdl bein the City of Jefferson, Missouri.” In State ex rel. Govero
v. Kehm, 850 SW.2d 100 (Mo banc 1993), this Court hed to decide whether thiswas an exdusve venue
fixing provison. Overulingthecasedof Sate ex rel. Sate Highway Comm' n. of Missouri v. Bates,
296 SW.2d 418 (Mo banc 1927), the Govero court hdd that “[t]here is nothing in the language of
Saction 226.100 indicating thet the intent of the legidature was to limit venue in dl casesfiled againg the

Commissonto Cae County.” State ex rel. Govero, 950 SW.2d a 102.
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This Court held very recently thet the non-profit corporation statute” was an exdusive venuefixing
act, but only because the datute provided thet a it againgt anonHprofit corporation “shdl be commenced
only inone of thefallowing locations.. .. " 8355.176.4 RSMo. State ex rel. SSM Health Care of
S. Louisv. Neill, _ SW.3d__, No. SC84092, Mo banc, June 25, 2002. (emphasis added).

Section 351.375.2 is much more akin to §226.100 than to §355.176.4. The “dl purposes’
language say's nothing about venue and the corresponding venue datutes say nothing about exdusgvity. |If
ether 8508.010 or 8508.040 used the words “shdl be filed” in combingtion with “only in” a certain
county, this Court would hold thet venue was mandatory in such county. Reeding §8351.375.2, 8508.010,
and §8508.040in pari materia, giving meaning to each and every word, one cannot possibly condude

that venue againg a corporation is proper only where that corporaion placesiits registered agent.

o Section 355.176.4, RSVio 1994 was repeded by the legidature in 1996, but this Court
hed thereped uncondiitutiond in &. Louis Health Care Network v. State, 968 SW.2d 145, 149 (Mo

banc 1998). Thus, the venue fixing provison ill goplies when nonprafit corporations are sued.
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CONCLUSON

In summeary, Respondent’ s Order in this case is dearly wrong because the rallroad defendant isa
resdent of S. Louis City under thetrditiond tes. BNSF has no right to dedareitsresdence as . Louis
County only, and nathing in the Missouri Statutes supports the county asthe railroad’ s exdusive home.

Moreover, when this case was origindly filed venue was proper in . Louis City. This Court
should recondder itsdecison in Linthicum, and adhereingtead to the bright-line rule of Mummert.

Fndly, the Court should bring logic and reason to the law of corporate venue, and adopt Judge
Wolff’ stheory that corporate venueis proper bothwhere the satutory corporate resdenceislocated, and
where such corporation carries out its business.

The Alternaive Writ of Mandamus should be mede absolute

Respectfully submitted,
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By:

Petrick J. Hagerty #32991
Maurice B. Graham  #18029
Moarry S. Cole #46294

701 Market Street, Suite 800
<. Louis, Misouri 63101
314-241-5620

Facamile 314-241-4140

COUNSEL FOR RELATOR

436852/ 33



CERTIFICATE OF SERVICE

| hereby certify that two copies of Rdator’s Brief and adisk with a copy of Rdaor’ s Brief was
malled this day of , 2002, by deposting sameinthe U.S Mall, fird dass podage
prepaid, and addressad asfollows

Mr. William A. Brasher

Brasher Law Hrm, L.C.

One Metropolitan Square, Suite 2300

K. Louis, MO 63102

314-621-7700

Fax: 314-768-7010

Attorney for The Burlington Northern and Santa Fe Railway Company and Mark C. Probst

Hon. Margaret M. Nalll

S. Louis City Circuit Court

10 N. Tucker Blvd, Divison 1
S. Louis, MO 63101
314-622-4311

Respondent

PATRICK J HAGERTY

436852/
34



RULE NO. 84.06(B) CERTIFICATE

| hereby certify thet this Brief complies with the limitations contained in Rule No. 84.06(b) and thet
this Brief contains 7811 words according to the word count of Cordl Word Perfect Verson 9.

RULE NO. 84.06(G) CERTIFICATE

| hereby catify thet this disk has been checked for viruses in compliance with Rule No. 84.06(q)
andthet itisvirusfrea

PATRICK J HAGERTY

436852/ 35



APPENDIX

PEtitiON FOr DAMBOES .....cveeeirieieieriris ettt ettt sttt ne sttt A-1
Fre Amended Pdtition for Dameges & Order Granting Leaveto Hle ..........ooeeeevvrcccccnnies A-2
MOHONSTO TrENTE VENUB.......ceeiieiie ettt ettt A-3

Suggestions of the Burlington Northern and Santa Fe Railway Company
and Mark Probgt in Oppodtion to Petition for Writ of Prohibition............ccccevveeenerininennes A-4

Kertz Suggestions In Oppasition Of Defendant’ sMations To Transer

FOr IMPDIOPEN VENUB.......oeeeeeeeee ettt se e A-5
Order, Hon. Margaret M. Neill, Presiding Judge, Dated December 18, 200L...........vvveereeeeeerns A-6
Order, Hon. Robert G. Dowd, Jr., Dated February 21, 2002 ......c.ooeeeevevinieeenenere e A-7
Suggestions In Support Of Petition For Wit of Mandamus ..o A-8

436852 / 36



